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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF ILLINOIS 

 
DEWAUN A. BERRY,          ) 
     Plaintiff,          )        
          )  
     vs.          )                     Case No. 20-4226 
          ) 
GERALD BUSTOS,          ) 
     Defendant.          ) 
  

SUMMARY JUDGMENT ORDER  
 

JAMES E. SHADID, U.S. District Judge: 

 This cause is before the Court for consideration of Defendant Gerald Bustos’ 

Motion for Summary Judgment. [34].  For the following reasons, the Motion is 

GRANTED. [34].  

I. BACKGROUND 

 Plaintiff’s Second Amended Complaint alleges Defendant Sheriff Gerald Bustos 

violated Plaintiff’s constitutional rights based on his living conditions at the Rock Island 

County Jail. See April 30, 2021 Merit Review Order.  Plaintiff first claims from August 

29, 2020, until the filing of his complaint in October of 2020, he was denied exercise. 

Specifically, Plaintiff claims there was no outside area to exercise, and he was denied all 

gym team while other inmates were allowed gym access. (Sec. Amd. Comp. p. 5). 

Second, Plaintiff says he was exposed to dirty, unclean, and unrecycled air. (Sec. Amd. 

Comp, p. 5).  Third, Plaintiff claims he was forced out of his cell every day and had to 

sleep on the dayroom floor. (Sec. Amd. Comp., p. 5-6).  Finally, Plaintiff alleges there 

was black mold in the showers. (Sec. Amd. Comp., p. 6) 

E-FILED
 Wednesday, 25 January, 2023  01:00:02 PM 

 Clerk, U.S. District Court, ILCD

4:20-cv-04226-JES   # 40    Page 1 of 13 



2 
 

                                                                    I. FACTS 

Defendant Bustos is the Rock Island County Sheriff.  Defendant Bustos is not 

involved in the day-to-day operations of the county jail, and he does not review inmate 

grievances, requests, or correspondence. (Def. Mot., Lape Aff, p. 1). 

Plaintiff began his incarceration at the Rock Island County Jail on August 30, 

2020.  Plaintiff admits he never spoke with Defendant Bustos about his complaints, nor 

did he write any letters to him. (Def. Mot., Plain. Depo., p. 60).  Plaintiff also admits he 

does not know if the Sheriff reviews grievances. (Def. Mot., Plain. Depo., p. 59). 

 Plaintiff was assigned to C-Block beginning on September 9, 2020. (Def. Mot., 

Plain. Depo. p. 28-30).  There are a total of 16 inmates assigned to two floors of cells on 

C-Block.  Each cell has a bed, mattress, stool, desk, sink, and toilet. (Def. Mot., Plain. 

Depo., p. 34-35).  The unit also has a dayroom, tables and stools, showers, and a kiosk. 

(Def. Mot., Plain. Depo., p. 31, 48). 

 Plaintiff can sleep on the mattress in his cell from 10:00 p.m. to 7:00 a.m. (Def. 

Mot., Plain. Depo., p. 36, 47, 48).  Plaintiff is also in his cell for mealtimes, but otherwise 

C-block inmates are required to be out of their cells and in the dayroom. (Def. Mot., 

Plain. Depo., p. 35-37, 47-48). 

 Plaintiff does not like to sit in the dayroom chairs because it “messes up your 

back.” (Def. Mot., Plain. Depo., p. 48). Therefore, Plaintiff takes his blanket to the 

dayroom floor and lays down to rest or sleep. (Def. Mot., Plain. Depo., p. 47, 49).  

Correctional Officers have told Plaintiff and others not to bring bedding into the 

dayroom, but Plaintiff says he still does it. (Def. Mot., Plain. Depo., p. 49). 
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 Jail Administrator Jens Lape says C-block inmates “are responsible for cleaning 

their cells, the dayroom, and the shower. Cleaning supplies are provided daily for the 

dayroom and shower, and they must clean their cells every other day.” (Def. Mot., Lape 

Aff, p. 1); see also (Def. Mot., Plain. Depo., p. 36-41).  

Maintenance Supervisor Chuck Hauser says the daily cleaning supplies include a 

floor cleaner, disinfectant, and a glass cleaner. (Def. Mot., Hsr. Aff, p. 1). Hauser states 

the supplies are “automatically dispensed” and are diluted with water based on 

manufactured recommendations. (Def. Mot., Hsr. Aff, p. 1). In addition, Maintenance 

Supervisor Hauser says his staff cleans inmate showers twice a month with a bleach 

solution “to prevent and control mold and mildew growth common in wet areas.” (Def. 

Mot., Hsr. Aff, p. 1). 

 In his deposition, Plaintiff claimed there was a black colored substance in the 

grout between the tiles in the shower and on the metal of the shower button. (Def. Mot., 

Plain. Depo., p. 42-43).  Plaintiff does not know if the black substance is mold or “stored 

up scum.” (Def. Mot., Plain. Depo., p. 43).   

 Plaintiff says he got a boil or pimple between his toes which he believes is from 

standing water in the showers, but medical staff told him they did not know what 

caused it.  (Def. Mot., Plain. Depo., p. 54, 55).   

 Jail Administrator Lape says maintenance is called to fix problems when an 

inmate submits a request through the jail kiosk system complaining about a clog in a 

shower drain or if an officer independently notices a clog. (Def. Mot., Lape Aff, p. 2). 
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Maintenance Supervisor confirms his staff responds to these complaints and either fixes 

the problem or contacts a plumbing service. (Def. Mot., Hsr. Aff, p. 1). 

 In his deposition, Plaintiff stated he breathes “in the same air, day and night” 

without any fresh air and the vents in the jail are clogged and dirty. (Def. Mot., Plain. 

Depo., p. 45-46). 

 Maintenance Supervisor Hauser states the ventilation system at the Rock Island 

Jail has been appropriate for the size of the building since September of 2020 and a new 

system was installed in 2021 to further ensure proper ventilation. (Def. Mot., Hsr. Aff, p. 

1).  In addition, Hauser states there is regular, scheduled maintenance of the system 

including replacing air filers ever three months.  Johnson Controls also performs a 

service check three times a year. (Def. Mot., Hsr. Aff, p. 1).  Hauser says if an inmate or 

staff member complains a vent is dirty, maintenance staff is assigned to clean them.   

 Jail Administrator Lape and Maintenance Supervisor Hauser say they are not 

aware of any problems with ventilation at the facility. (Def. Mot., Lape Aff, p. 2; Hsr. 

Aff., p. 1).   

 The Defendant has provided copies of more than 150 inmate requests Plaintiff 

submitted between September 4, 2020 and April 28, 2021. (Def. Mot., Ex. B).  Plaintiff 

first mentioned “black mold” in a January 25, 2021 request.  Plaintiff stated the vents 

were dirty, inmates did not receive proper cleaning supplies, there was black mold in 

the showers, and dust everywhere. (Def. Mot., Ex. B, 1/25/21 req).  On January 26, 

2021, Plaintiff complained the inmate cleaning supplies were watered down, the 

mophead was smelly, and the jail was filthy. (Def. Mot., Ex. B 1/26/27) 
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Administrator Lape responded to Plaintiff explaining appropriate cleaning 

supplies were available to inmates.  In addition, Lape asked maintenance staff to 

replace the mopheads and stated he would address the vent complaints with 

maintenance. (Def. Mot., Lape Aff, p. 1). 

 The Rock Island County Jail has a gym for correctional officers, but 

Administrator Lape says inmates are not allowed to use this facility because the 

equipment in the gym poses security concerns. (Def. Mot., Lape Aff, p. 1). 

Inmates housed in areas which do not have a dayroom, such as inmates in the 

booking area or some protective custody cells, are given an opportunity to use a 

different gym which does not have equipment. (Def. Mot., Lape Aff, p. 1).  “These 

inmates are out for an hour a day and are able to use the gym during that hour.” (Def. 

Mot., Lape Aff, p. 1). 

 Jail Administrator Lape says the facility does not have a secure or usable outdoor 

recreation area and the small outdoor areas are not used by staff or inmates. (Def. Mot., 

Lape Aff, p. 1). In addition, transferring an inmate from one area to another within the 

jail requires at least one correctional officer, and any inmate who poses security 

concerns requires two officers. (Def. Mot., Lape Aff, p. 2). 

 Plaintiff admits he is able to do walk or do push-ups in the day room, but space 

is limited and he is unable to “exercise properly.” (Def. Mot., Plain. Depo., p. 30).  

Plaintiff also says he sometimes exercises in his cell. (Def. Mot., Plain. Depo., p. 35).   
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Some correctional officers have told Plaintiff not to run up and down the stairs in 

the dayroom for “security purposes” because some inmates “go up the stairs and try to 

mess with the doors.” (Def. Mot., Plain. Depo., p. 31). 

 In his deposition, Plaintiff stated due to the inability to exercise properly, he has 

lost weight.  Plaintiff also claimed he suffers mentally because it is “unfair” that inmates 

on suicide watch or protective custody get “special treatment” and are allowed to spend 

an hour a day in a gym. (Def. Mot., Plain. Depo., p. 50, 52-54).  In addition, Plaintiff 

claimed his skin is now lighter since he is not outside. (Def. Mot., Plain. Depo., p. 51). 

                                             III. LEGAL STANDARD 

The Court shall grant summary judgment if the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law. Fed. R. Civ. P. 56(a).  A movant may demonstrate the absence of a 

material dispute through specific cites to admissible evidence, or by showing that the 

nonmovant “cannot produce admissible evidence to support the [material] fact.”  Fed. 

R. Civ. P. 56(c)(B).  If the movant clears this hurdle, the nonmovant may not simply rest 

on his or her allegations in the complaint, but instead must point to admissible evidence 

in the record to show that a genuine dispute exists. Id.; Harvey v. Town of Merrillville, 649 

F.3d 526, 529 (7th Cir. 2011). 

 At the summary judgment stage, evidence is viewed in the light most favorable 

to the nonmovant, with material factual disputes resolved in the nonmovant's favor.  

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  A genuine dispute of material 

fact exists when a reasonable juror could find for the nonmovant.  Id.   
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                                                          IV. ANALYSIS  

 Defendant Bustos argues he is entitled to summary judgment because Plaintiff 

cannot demonstrate he was personally involved in his allegations.  “In order to hold an 

individual defendant liable under § 1983 for a violation of an inmate’s constitutional 

rights, the inmate must show that the defendant was personally responsible for that 

violation.” Rasho v. Elyea, 856 F.3d 469, 478 (7th Cir.  2017). “A defendant will be 

deemed to have sufficient personal responsibility if he directed the conduct causing the 

constitutional violation, or if it occurred with his knowledge or consent.” Sanville v. 

McCaughtry, 266 F.3d 724, 740 (7th Cir. 2001).  In addition, “supervisors cannot be held 

vicariously liable under § 1983 for others’ violations.”  Tackett v. Jess, 853 Fed.Appx. 11, 

16 (7th Cir. 2021), citing Horshaw v. Casper, 910 F.3d 1027, 1029 (7th Cir. 2018). 

 In his deposition, Plaintiff stated he was suing the Defendant Sheriff because 

“[i]t’s basically his jail,” and no action was taken when a grievance was filed. (Def. Mot., 

Plain. Depo., p. 58-59).  Plaintiff does not have a claim before the Court concerning the 

grievance process, nor could he proceed with this claim since jail or prison officials 

“incur no liability under § 1983 if they fail or refuse to investigate a prisoner's 

complaints or grievances.” Pryor v. Atkins, 2021 WL 2454241, at *2 (S.D.Ill. June 16, 

2021).   

 In addition, the Sheriff’s responsibilities include more than the jail.  Therefore, 

the Defendant was not involved in the day-to-day jail operations, nor did he review 

inmate grievances of correspondence.  Plaintiff admits he never spoke with Defendant 

Bustos and Plaintiff has not presented any other evidence to demonstrate the Defendant 
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was aware of his specific complaints.   Plaintiff has not demonstrated Defendant Bustos 

was personally involved or responsible for his claims.  

 Even if Plaintiff could meet this requirement, Defendant Bustos argues Plaintiff 

cannot demonstrate a constitutional violation. Since Plaintiff was a pretrial detainee, his 

claims arise under the Due Process Clause of the Fourteenth Amendment. See Miranda 

v. Cty. of Lake, 900 F.3d 335, 352 (7th Cir. 2018), citing Kingsley v. Hendrickson, 135 S. Ct. 

2466 (2015).  To demonstrate a constitutional violation, Plaintiff must show: (1) the 

complained of conditions were objectively serious; (2) the defendant “acted 

purposefully, knowingly, or perhaps even recklessly;” and (3) the defendant's conduct 

was objectively unreasonable. Miranda, 900 F.3d at 353-54; see also Kemp v. Fulton County, 

27 F.4th 491, 495 (7th Cir. 2022). 

 “For a condition to be ‘sufficiently serious,’ it must result in a ‘denial of the 

minimal civilized measure of life's necessities’ such as a denial of a basic human need 

including food, medical care, sanitation, or physical safety.” Arringon v. Donathan, 2022 

WL 4466714, at *2 (C.D.Ill. Sept. 26, 2022), quoting Farmer v. Brennan, 511 U.S. 825, 834 

(1994); see also Mays v. Dart, 453 F.Supp.3d 1074, 1091 (N.D. Ill. April 9, 2020).  

  “A jail official's response to serious conditions of confinement is objectively 

unreasonable when it is ‘not rationally related to a legitimate nonpunitive 

governmental purpose’ or is ‘excessive in relation to that purpose.’” Mays v. Emanuele, 

853 F. Appx 25, 26-27 (7th Cir. 2021), quoting Kingsley, 576 U.S. at 398.  In addition, a 

pretrial detainee cannot prevail by showing that the defendant was merely negligent. 

McCann v. Ogle Cty., Illinois, 909 F.3d 881, 887 (7th Cir. 2018).  
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In his deposition, Plaintiff has clarified his claim alleging he was forced to sleep 

on the dayroom floor.  Plaintiff was not denied the opportunity to sleep on a mattress in 

his cell each night.  However, Plaintiff says the dayroom chairs were uncomfortable and 

if he wanted to sleep during the day, he was forced to pull his blanket into the dayroom 

and sleep on the floor.  

Plaintiff has not alleged a sufficiently serious deprivation. See i.e. Chairs v. 

Watson, 2013 WL 2147451, at *2 (S.D.Ill May 15, 2013)(“discomfort” in sleeping fails to 

allege a deprivation of constitutional magnitude). Plaintiff does not claim he was denied 

the opportunity to sleep at night.  In addition, it is not objectively unreasonably for jail 

staff to prevent inmates from pulling their mattresses into the dayroom or to provide 

areas to sleep in the dayroom.    

Plaintiff next alleges he was denied exercise time because he did not have access 

to a gym or an outdoor exercise area. “Lack of exercise may rise to a constitutional 

violation in extreme and prolonged situations where movement is denied to the point 

that the inmate's health is threatened.” Antonelli v. Sheahan, 81 F.3d 1422, 1432 (7th Cir. 

1996); see also Smith v. Dart, 803 F.3d 304, 313 (7th Cir. 2015); French v. Owens, 777 F.2d 

1250, 1255 (7th Cir. 1985). “However, restrictions on recreation must be analyzed in 

light of the other opportunities the inmates have for out-of-cell activities.” Atkins v. 

Allen Cnty. Sheriff, 2022 WL 3359141, at *2 (N.D.Ind. Aug. 15, 2022), citing Pearson v. 

Ramos, 237 F.3d 881, 884 (7th Cir. 2001).  

For instance, the Seventh Circuit found a detainee failed to allege a sufficiently 

serious deprivation based on an inability to exercise outside noting “there is a 
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significant difference between a lack of outdoor recreation and an inability to exercise. 

(Plaintiff) does not allege that his movements are restricted to the point that he is unable 

to exercise inside his cell or in jail common areas …” Smith v. Dart, 803 F.3d 304, 313 (7th 

Cir.  2015). 

Plaintiff admits he was allowed outside of his cell except during mealtimes and 

at night.  In addition, Plaintiff admits he was able to do some exercises in his cell or in 

the dayroom.   While some inmates were allowed access to a “gym” which did not have 

equipment, those inmates did not have access to a dayroom and were only allowed out 

of their cells for one hour a day. The Defendant also notes it took additional staff to 

transport inmates to different locations such as the gym. Further, any restrictions on 

certain exercises, such as running up and down the dayroom stairs, were implemented 

due to obvious safety and security concerns.   

Plaintiff has failed to demonstrate a deprivation of constitutional magnitude and 

has failed to demonstrate jail staff was objectively unreasonable in the limitations which 

were imposed on exercise or gym use. See Smith, 803 F.3d at 313; see also King v. Keck, 

2022 WL 306753, at *3 (S.D.Ill. Feb. 2, 2022)(no constitutional violation due to “complete 

dearth of evidence that Plaintiffs were unable to exercise inside their cells or in jail 

common areas.”). 

Plaintiff’s claim concerning the condition of the showers also fails to allege a 

serious deprivation. Plaintiff admits he does not know what the black substance was in 

the shower tiles, and he has no evidence it was mold beyond his own hunch. See Maya 

v. Wexford Health Sources, Inc., 2020 WL 5517465, at *15 (S.D.Ill. Spt 14, 2020) (summary 
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judgment granted, plaintiff “has not presented any evidence other than his own 

speculation that there is mold in the cells.”); see also Harper v. C.R. England, Inc., 687 F.3d 

297, 306 (7th Cir. 2012) (“our favor toward the nonmoving party does not extend to 

drawing inferences that are supported by only speculation or conjecture.”)(internal 

citation omitted); Hall-Bey v Hanks, 93 Fed.Appx 977, 980 (7th Cir. 2004)(“conclusory 

statements cannot sustain a non-movant’s burden on summary judgment.”). Plaintiff 

also has no evidence he suffered harm or faced potential harm due to the black 

substance in the showers.  

In addition, the jail staff’s response to Plaintiff’s complaints was not objectively 

unreasonable.   The record demonstrates Plaintiff and other inmates were provided 

cleaning supplies on a daily basis to clean the shower and their cells.  Maintenance staff 

also cleaned the shower with a bleach solution twice a month. See Brown v. Picknell, 2021 

WL 3028152, at *3 (7th Cir. 2021)(jails response not objectively unreasonable when 

detainee provided cleaning supplies or maintenance was asked to resolve the issue). 

Plaintiff has failed to articulate a constitutional violation based on his allegation 

concerning the showers.1 

Plaintiff’s final claim alleges dusty vents and a lack of fresh air circulating in the 

jail’s ventilation system.  This claim fails for the same reasons previous articulated. 

Plaintiff has no evidence the ventilation system was inadequate during his time in the 

 
1 Defendants have presented some evidence concerning an allegation of clogged shower drains.  
However, this was not a claim articulated in Plaintiff’s Second Amended Complaint [11], nor in the 
Court’s Merit Review Order, and Plaintiff has never provided information concerning when or how often 
this occurred. April 20, 2021 Merit Review Order.  Therefore, this issue is not before the Court. 
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jail and admitted in his deposition he knew there was a fan which “pulls in air from the 

outside.” (Def. Mot., [34], Plain. Depo., p. 46).  In addition, a dusty vent is not an 

objectively serious living condition. See Williams v. Sangamon Cnty. Jail, 2014 WL 

1365440, at *2 (C.D.Ill.April 7, 2014)(“A rusty or dirty vent does not arise to 

constitutional significance as not all prison conditions trigger Eighth Amendment (or 

Fourteenth Amendment) scrutiny—only deprivations of basic human needs like food, 

medical care, sanitation and physical safety.”). 

Finally, Defendants actions were not objectively unreasonable as they jail 

administrator alerted maintenance staff to address Plaintiff’s complaints concerning the 

vents and the jail conducted regular maintenance. See Brown,, 2021 WL 3028152, at *3. 

Defendant Bustos’ Motion for Summary Judgment is Granted. [34].  Plaintiff has 

failed to demonstrate the Defendant Sheriff had any personal involvement in his claims.  

In addition, Plaintiff has failed to provide evidence of an objectively serious living 

condition, and failed to demonstrate the response or conduct of jail administration was 

objectively unreasonable. 

IT IS THEREFORE ORDERED: 

1) Defendant Bustos’ Motion for Summary Judgment is GRANTED pursuant to 

Federal Rule of Civil Procedure 56. [34].  The Clerk of the Court is directed to 

enter judgment in favor of Defendant and against Plaintiff.  This case is 

terminated, with the parties to bear their own costs.  

2) If Plaintiff wishes to appeal this judgment, he must file a notice of appeal with 

this Court within 30 days of the entry of judgment.  Fed. R. App. P. 4(a)(4).  A 
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motion for leave to appeal in forma pauperis MUST identify the issues the 

Plaintiff will present on appeal to assist the court in determining whether the 

appeal is taken in good faith. See Fed. R. App. P. 24(a)(1)(c); See also Celske v 

Edwards, 164 F.3d 396, 398 (7th Cir. 1999)(an appellant should be given an 

opportunity to submit a statement of his grounds for appealing so that the district 

judge “can make a reasonable assessment of the issue of good faith.”); Walker v 

O’Brien, 216 F.3d 626, 632 (7th Cir. 2000)(providing that a good faith appeal is an 

appeal that “a reasonable person could suppose…has some merit” from a legal 

perspective).   If Plaintiff does choose to appeal, he will be liable for the $505.00 

appellate filing fee regardless of the outcome of the appeal.   

Entered this 25th day of January, 2023.  

 

        

     s/James E. Shadid   

_________________________________________ 
JAMES E. SHADID 

 UNITED STATES DISTRICT JUDGE 
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