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Let the end be legitimate, let it be 
within the scope of the constitution, and 
all means which are appropriate, which 
are plainly adapted to that end, which 
are not prohibited, but consist with the 
letter and spirit of the constitution, are 
constitutional.1

—John Marshall, from his majority 
opinion in McCulloch v. Maryland.

THE CONCEPT OF THE SHIP OF 

THESEUS is a useful rubric through which 
one can understand the U.S. Constitution’s 
long-term success. Through this, it becomes 
evident that the Constitution has experienced 
many revolutionary changes and will continue 
to do so. However, despite these changes and 
those to come, it remains the same, and that is 
its strength.

The Greek philosopher Plutarch first posed 
the Ship of Theseus as a philosophical model.2 
Theseus had a ship with 30 oars. Over time, 
the Athenians preserved the ship by removing 
older, weaker wood and replacing it with 
stronger wood. Plutarch posed the question 
of whether the ship remained the same, with 
each change, and if not, at what point was it 
no longer the same? Thomas Hobbes later 
built upon this theory: What if the planks were 
changed out and someone collected the old 
planks as they were replaced and used them to 
construct a new ship out of the original parts 
in the exact same order?3 Hobbes reasoned 
that although it may seem absurd to consider 
it the same ship, the old and new ships 
are nevertheless the same in their identity. 
Likewise, the Constitution, despite its Article V 
changes and numerous avenues of fortification, 
is no different. That constitutional “ship” 
remains the same.

Some scholars have predicted that the fall of 
the American experiment is inevitable4 and will 
expire like countless empires before it.5 Howev-
er, viewing the Constitution as a Ship of Theseus 
reveals it is a document without expiration. 
Amendments, continual interpretations, and 
interpreters—both elected and appointed—have 
fortified the vessel of the Constitution. This un-
derstanding demonstrates how the Constitution 
maintains its identity and why predictions of its 
inevitable fall may be overly dire.

Theseusian fortification
Just as the Athenians slowly improved 

the Ship of Theseus with more fortified 
materials, so did the framers, ratifiers, and 
interpreters fortify the Constitution with 
textual and functional improvements. These 
have included explicit Article V changes to 
the Constitution itself, the influence of the 
judiciary, and practice-based changes by jurists 
and politicians. The following list, by no means 
exhaustive, shows the varying ways in which 
the Constitution has become fortified since its 
ratification. 

Washington, the inaugural executive’s 

functional supplement to Article II. 

Constitutional scholar Akhil Reed Amar 
conceived of “The Washington Constitution.”6 
Amar established how Washington, as the first 
__________

1. McCulloch v. Maryland, 17 U.S. 316, 421 (1819).
2. Scott DeVito, The Ontology of Copyright Infringe-

ment: Puzzles, Parts, and Pieces, 35 Conn. L. Rev. 817, 835 
(2003).

3. Thomas Hobbes, The English Works of Thomas 
Hobbes of Malmesbury 136-38 (1839).

4. Louis Michael Seidman, Hyper-Incarceration and Strat-
egies of Disruption: Is There a Way Out?, 9 Ohio St. J. Crim. 
L. 109, 131 (2011) (“No empire lasts forever, and there is 
plenty of reason to believe that the American empire is in 
its last days.”).

5. John T. Flynn, The Decline of the American Republic 
116 (1955).

6. Akhil Reed Amar, America’s Unwritten Constitution: 
The Precedents and Principles We Live By 307-32 (2012).

TAKEAWAYS >> 
• Like the Ship of Theseus, the 

U.S. Constitution has maintained 
its strength and identity as its 
amendments and applications have 
changed the scope and power of 
various branches of government.

• Revolutionary changes made to 
the Constitution, in reaction to historic 
challenges and to provide momentum  
to efforts advancing American principles, 
have fortified the rule of law.

• Those fearing America’s demise 
may be overlooking the Constitution’s 
sustaining power despite turbulent 
moments in America’s history.



U.S. president, filled in the Constitution’s 
textual gaps with lived practices that 
supplemented Article II. Chiefly among 
Washington’s practices functionally 
fortifying the Constitution was his two-
term tradition, which became an explicit 
amendment when ratified in 1951. Amar 
explained the Constitution provided only 
some of the commander in chief ’s powers 
and did not explicate the bounds of those 
powers; however, Washington’s choices 
provided a “lived” means by which the 
rules of constitutional governance took 
hold.7 Berkeley School of Law professor 
John Yoo asserted that unlike other 
presidents who received their legitimacy 
from the Constitution, “with Washington, 
it was the reverse. His standing as 
the Father of the Country bestowed 
legitimacy on the Constitution.”8

The Bill of Rights. The next great 
fortification came when the ratifiers added 
the Bill of Rights to the Constitution, 

SOME SCHOLARS HAVE PREDICTED 
THAT THE FALL OF THE AMERICAN 
EXPERIMENT IS INEVITABLE AND 
WILL EXPIRE LIKE COUNTLESS 
EMPIRES BEFORE IT. HOWEVER, 
VIEWING THE CONSTITUTION AS A 
SHIP OF THESEUS REVEALS IT IS A 
DOCUMENT WITHOUT EXPIRATION.

Marbury and ensured coequal legitimacy 
for Article III,13 a mission that Chief 
Justice Roberts continues today.14 Thus, 
a lineage of tradition and constitutional 
theory developed from Chief Justice 
Marshall’s time on the Court. The Court 
consequently maintains its ability to 
speak conclusively upon constitutional 
issues and help bring closure to difficult 
questions that loom.

Lincoln’s “new nation conceived in 
liberty,” how “these” became “the” United 
States, and the growth of voter rights. 
President Lincoln knew that wartime 
does not change the Constitution’s 
meaning.15 Nevertheless, Lincoln 
established an American practice of 
exploiting constitutional resources in 
the interest of preserving the Union with 
his famous suspension of habeas corpus. 
Though some have argued that, by dint 
of the Habeas Corpus Clause’s presence 
in Article I’s enumerated congressional 
powers, only Congress had that power, 
Lincoln undoubtedly capitalized on the 
clause’s ambiguity.16 Legal historian Paul 

pursuant to Article V. By 1791, President 
Madison relented to political pressure 
and championed the addition of a Bill 
of Rights, despite his association with 
previous opposition.9 Federalist Paper No. 
84 perpetuated fears that enumerating 
certain rights would undermine those 
unenumerated.10 Parenthetically, the 
Federalist Papers’ role as a marketing 
tool for the Constitution could explain 
Madison’s position shift without suggesting 
a contradiction. Nevertheless, the Bill of 
Rights demonstrated the Constitution’s 
capacity for immediate improvement, 
guaranteeing minority rights under the 
fledgling American government. 

Chief Justice John Marshall and a truly 
coequal Article III branch. Though three 
chief justices preceded John Marshall, 
he fundamentally changed the judiciary 
into its contemporary structure. Chief 
Justice Marshall strengthened the then-
weakest branch into a demonstrably 
coequal one.11 The judiciary’s impotence 
was largely why seminal Chief Justice 
John Jay left it. Chief Justice Marshall 
took the U.S. Supreme Court from a 
plain-clothed group of justices riding 
circuit on horseback and holding court 
in the basement of the U.S. Capitol to a 
dignified group of robed jurists patiently 
hearing cases in the confines of a 
dedicated structure.12 Thus, the judiciary’s 
modern strength and prestige was not 
contemplated at ratification; before 
Marbury v. Madison, the Court lacked 
power over the other branches. That 
power came from Chief Justice Marshall’s 
capitalizing on the political opportunity of 
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• Jesse Bowman, Traveling the Legal World Online, 109 Ill. B.J. 46 (Mar. 
2021), law.isba.org/3kp3G8a. 

• James W. Hilliard, “Freedom” for African Americans in Antebellum Illinois, 106 Ill. 
B.J. 30 (Aug. 2018), law.isba.org/3GXXyDD. 
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__________

7. Id. at 310, 132.
8. John Yoo, George Washington and the Execu-

tive Power, 5 U. St. Thomas J.L. & Pub. Pol’y 1, 34 
(2010).

9. Akhil Reed Amar & Les Adams, The Bill of 
Rights Primer: A Citizen’s Guidebook to the American 
Bill of Rights 39 (2013).

10. The Federalist No. 84 (Hamilton) (“[B]ills of 
rights … are not only unnecessary in the proposed 
Constitution, but would even be dangerous. They 
would contain various exceptions to powers not grant-
ed; and … afford a colorable pretext to claim more 
than were granted.”).

11. Mehrdad Payandeh, Constitutional Aesthetics: 
Appending Amendments to the United States Consti-
tution, 25 BYU J. Pub. L. 87, 120 (2011).

12. Christian Ketter, Chief Justice John Marshall’s 
Judicial Statesmanship Amid in Re Burr: A Pragmatic 
Political Balancing Against President Jefferson over 
Treason, 53 UIC J. Marshall L. Rev. 789, 821 (2021).

13. Samuel R. Olken, The Ironies of Marbury v. 
Madison and John Marshall’s Judicial Statesmanship, 
37 J. Marshall L. Rev. 391, 399 (2004).

14. Christian Ketter, “Making Administrative Law 
Strict Again” in the Era of Trump: The Future of the 
Chevron Doctrine, According to the Judicial Confer-
ence for the United States Court of Appeals for the 
Federal Circuit, 19 Fla. Coastal L. Rev. 201, 207 
(2019) (At the helm of the Court, Chief Justice Rob-
erts “has continually evinced a desire to render unani-
mous narrow decisions that further the public faith in 
the Court, rather than undermine it.”).

15. Paul Finkelman, Lincoln v. the Proslavery Con-
stitution: How A Railroad Lawyer’s Constitutional 
Theory Made Him the Great Emancipator, 47 St. 
Mary’s L.J. 63, 108 n.287 (2015).

16. Id. (“Clearly, the Civil War created the circum-
stances for suspension—a ‘Rebellion’ where the ‘public 
Safety’ required a suspension.”).
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JUST AS THE ATHENIANS SLOWLY 
IMPROVED THE SHIP OF THESEUS 
WITH MORE FORTIFIED MATERIALS, 
SO DID THE FRAMERS, RATIFIERS, 
AND INTERPRETERS FORTIFY THE 
CONSTITUTION WITH TEXTUAL AND 
FUNCTIONAL IMPROVEMENTS. THESE 
HAVE INCLUDED EXPLICIT ARTICLE 
V CHANGES TO THE CONSTITUTION 
ITSELF, THE INFLUENCE OF THE 
JUDICIARY, AND PRACTICE-BASED 
CHANGES BY JURISTS AND 
POLITICIANS.

were and continue to be imposed by 
the Court. In 2010, when incorporating 
Second Amendment protections upon 
the states through the Due-Process 
Clause, in McDonald v. Chicago, the Court 
noted that the Civil War amendments 
“fundamentally altered our country’s 
federal system.”23 The Bill of Rights 
initially applied only to the federal 
government. The Supreme Court slowly 
“incorporated” certain amendments as 
restrictive upon the states. Most recently, 
the Court incorporated the Eighth 
Amendment’s Excessive Fines Clause 
upon the states in the 2019 case of Timbs 
v. Indiana.24 

Justice Ginsburg noted on behalf of the 
Court in Timbs, “[w]ith only ‘a handful’ 
of exceptions, this Court has held that the 
Fourteenth Amendment’s Due Process 
Clause incorporates the protections 
contained in the Bill of Rights.”25 
Those not incorporated are the Third 
Amendment, the Fifth Amendment’s 
grand jury right, the Sixth Amendment’s 
unanimous criminal jury requirement, 
and the Seventh Amendment’s civil jury 
trial right.26 Meanwhile, almost two 
centuries after its ratification, the Ninth 
Amendment showed itself to be a source 
of unexplored constitutional malleability, 
disagreement, and uncertainty in Judge 
Robert Bork’s 1987 Supreme Court 
nomination hearing.27

In the 1965 landmark case, Griswold 
v. Connecticut, the Court found that 
a state law restricting contraceptives 
unconstitutionally infringed upon a right 
of marital privacy implied by the 14th 
Amendment.28 On behalf of the Court, 
Justice Douglas proposed the penumbra 
theory of constitutionalism, positing that 
“[s]pecific guarantees in the Bill of Rights 
have penumbras, formed by emanations 
from those guarantees that help give 
them life and substance.”29 It was in the 
penumbra of enumerated rights that the 
Court inferred a right of privacy. The 
penumbra theory thereby laid a pathway 
for the decision in Roe v. Wade,30 a subject 
that recently reappeared before the Court31 
and will again.32 Thus, the fortification of 

Finkelman wrote: “Lincoln took the 
position that his primary responsibility 
was to preserve the nation in the face of 
a rebellion and that to do this, he had the 
power to suspend the writ, at least until 
Congress came back into session.”17 

Lincoln appealed “to the better 
angels of our nature”18 and shifted the 
preservation of the Union into the 
morality-based, constitutionally rooted 
mission to abolish slavery.19 In doing so, 
Lincoln changed the country from “these” 
United States into “the” United States.20 
No longer was it a conglomeration 
of independent states with needs so 
incompatible as to instigate secession; it 
was a greater federal government with the 
ability to restrict the states in the interests 
of its more perfect Union. And just as 
Lincoln’s Gettysburg Address breathed 
new life into America’s Declaration of 
Independence, that “all men are created 
equal,” he inaugurated the Constitution’s 
usage as a mechanism by which national 
power found a new purpose—to form 
a more perfect quality of life for all 
Americans. 

Lincoln initiated a cycle through which 
new life would again be breathed into the 
Constitution with the passage of the Civil 
War amendments, which revolutionized 
American government and guided its 
higher principles. Moreover, the 15th 
Amendment also continued a tradition 
of enfranchising a class of individuals 
who were indispensable to America’s war 
efforts. For instance: the unpropertied, 
after the American Revolution; “Blacks 
in Blue,” after the Civil War; women, 
after World War I industrial efforts; and 
18-year-olds after the Vietnam War.21 

The 14th Amendment’s “due process,” 
“incorporation,” and the penumbra theory. 
The Civil War amendments restricted 
the states in an unprecedented manner, 
and the 13th Amendment finally put an 
end to the indelible blemish of slavery—a 
fatal problem acknowledged since the 
founding.22

The 14th Amendment’s Due-Process 
Clause became the pipeline through which 
many modern, revolutionary changes 

__________

17. Id.
18. Abraham Lincoln, First Inaugural Address 

(1861).
19. David Leon Wilson, Jr., Through Rose Colored 

Glasses: The Duality of America Seen Through Post-
Racial Eye 43 (2011).

20. Gil Troy, The Reagan Revolution: A Very Short 
Introduction 24 (2009).

21. Christian Ketter, A Jury of Citizens Both Free 
and Imprisoned: If Voter Rights Are Ensured for the 
Incarcerated, Is A Prisoner’s Right to Serve on A Jury 
Far-Fetched?, 51 U. Tol. L. Rev. 37, 53–55 (2019).

22. Forrest A. Nabors, How the Antislavery Con-
stitution Won the Civil War, 10 NYU J.L. & Liberty 
346, 353 (2016) (“The founders knew that slav-
ery was also dangerous to the new political regime 
they were attempting to establish.”).

23. McDonald v. Chicago, 561 U.S. 742, 767 
(2010).

24. Timbs v. Indiana, 139 S. Ct. 682, 686 (2019).
25. Id. at 687.
26. Suja A. Thomas, Nonincorporation: The Bill of 

Rights After McDonald v. Chicago, 88 Notre Dame L. 
Rev. 159, 196, 204 (2012).

27. Nomination of Robert H. Bork to be Associate 
Justice of the Supreme Court of the United States: 
Hearings Before the S. Comm. on the Judiciary, 100th 
Cong. 224 (1987) (statement of Judge Robert H. 
Bork).

28. Griswold v. Connecticut, 381 U.S. 479, 481, 
485–86 (1965).

29. Id. at 484.
30. Roe v. Wade, 410 U.S. 113, 129 (1973).
31. Whole Woman’s Health v. Jackson, 594 U.S. 3 

(2021) (Roberts, C.J.  dissenting).
32. Dobbs v. Jackson Women’s Health Organization, 

141 S. Ct. 2619 (2021).
33. United States v. Carolene Products Co., 304 U.S. 

144, 153 n.4 (1938) (“more exacting judicial scrutiny 
under the general prohibitions of the Fourteenth 
Amendment” upon “prejudice against discrete and 
insular minorities”).

the 14th Amendment and its emanations 
enabled protection of discrete and insular 
minorities.33
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Article V explicitly recognized the need 
for change. This ship survived threats both 
foreign and domestic in Civil War and has 
consequently become stronger because of 
those who served as captain and crew and 
whose practices likewise fortified it. 

Therefore, predictions that America’s 
Constitution cannot thrive forever do not 
consider continual fortifications that have 
taken place and persist. That fortification 
is why it lives on. And so, like the Ship of 
Theseus, wood may rot, but words cannot, 
and the life continually breathed into the 
parchment of the Constitution proves why 
its demise is far from inevitable. That is 
because the same ship sails on against the 
current, growing stronger with each day.

The question was the exact phrasing of 
the opinion striking it down. Judicial 
statesmanship is a fortification of 
constitutional-political acumen, which 
the Court has invoked on other occasions 
when the other branches of power proved 
ineffective to uphold the Constitution. 
While the judiciary interprets the 
Constitution, it remains the legislative 
branch’s perpetual responsibility to refine 
its application.

Conclusion
The Constitution is not as limited 

or fixed as the predictors of its demise 
believe. Those constitutional pessimists 
fail to consider Article V, the amendments, 
and the revolutionary changes that 
cemented their place in history—changes 
made by Washington, Lincoln, Justice 
Marshall, and the Warren Court, among 
others. Such dismal predictions fix the 
timeline in 1789 and guarantee only that 
it cannot last. But this American ship is 
fortified. 

Overtime, this ship has had much 
stronger parchment replaced in its stead. 

The Warren Court’s court-generated 

growth. The Warren Court and its 
holdovers generated momentum for 
landmark changes to women’s rights 
and criminal procedure. Under former 
prosecutor Earl Warren, the Court made 
revolutionary changes with Mapp v. 
Ohio,34 Gideon v. Wainwright,35 and rights 
under Miranda v. Arizona balancing 
“against overzealous police practices.”36 

Beyond the landmarks of criminal 
procedure, Chief Justice Warren guided 
the Court toward a resolution in Brown 
v. Board, such that the judiciary could act 
when an immovable legislature refused 
to do so. Warren’s judicial statesmanship 
demonstrated a practice that other chief 
justices have implemented, wherein one 
balances the threshold between politics 
and judicial decision-making. Warren 
coaxed the justices by presenting a 
presumption of unanimity and asking 
the justices how the Court would craft 
the remedy. Thus, the question was 
not whether Brown would strike down 
segregation; that much was certain. 

__________

34. Mapp v. Ohio, 367 U.S. 643, 659–60 (1961) 
(“incorporating” the exclusionary rule upon states).

35. Gideon v. Wainwright, 372 U.S. 335, 344–45 
(1963) (guaranteeing counsel to indigent state defen-
dants).

36. Miranda v. Arizona, 384 U.S. 436, 439, 444 
(1966).
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