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Trending Issues
in Section 1983 Litigation


Immunities




Absolute and Qualified Immunity

Use of Force
Use of Deadly Force and Vehicular Pursuits
 Use of Force and the Mentally Ill
 Tasers




Jail Litigation
Jail Liability Standards
 Strip Searches




Wrongful/Malicious Prosecutions

Immunities




Civil Rights Act of 1871: 42 U.S.C. § 1983
 “Every person who, under color of any [law] . . . subjects, or
causes to be subjected, any . . . person . . . to the
deprivation of any rights . . secured by the Constitution and
laws, shall be liable to the party injured in an action at law .
. . .”
Section 1983 does not provide for any immunities on its face
but tort principles and common law immunities that existed
before the statute was enacted apply.

Immunities Generally



Immunities apply to individual liability claims only.
Purpose:
(1) allows government officials to act and make decisions
without the fear of being sued for money; and,
 (2) defeats insubstantial claims,
 (3) reduces costs of defending suits without resort to trial.




It is immunity from suit, therefore, the court is required
to resolve at earliest possible stage of litigation prior to
trial.

Absolute Immunity








Judges are immune for judicial acts. Pierson v. Ray, 386 U.S.
547 (1967)
Legislators are immune for actions taken within their scope of
legislative authority. Tenney v. Brandhove, 341 U.S. 367
(1951); Rateree v. Rockett, 852 F.2d 946 (7th Cir. 1988) (local
legislators).
Prosecutors have immunity for prosecutorial functions, i.e.,
conduct associated with judicial phase. Imbler v. Pachtman,
424 U.S. 409 (1979)
Witnesses who testify at trial. Briscoe v. Lahue, 460 U.S. 325
(1983)

Absolute Immunity
Rehberg v. Paulk, 132 S. Ct. 1497 (2012) (complaining law
enforcement witness preparing/testifying before grand jury)
th
 Bianchi v. McQueen, 2016 U.S. App. Lexis 5777 (7 Cir. 2016)
(special prosecutor presenting false statements to grand jury
and at trial)
 Squires-Cannon v. Forest Preserve Dist., 2016 U.S. Dist. Lexis
51375 (N.D. Ill. 2016) (police officers evicting plaintiff from
property pursuant to court order)
But, see
th
 Stinson v. Gauger, 799 F.3d 833 (7 Cir. 2015) (absolute
immunity does not apply to investigative misconduct by forensic
expert witnesses)


Qualified Immunity




Government officials performing discretionary functions are
immune from suit if their conduct does not violate clearly
established constitutional rights of which a reasonable person
would know. Harlow v. Fitzgerald, 102 S. Ct. 2727 (1982)
Denial of qualified immunity defense is immediately
appealable. Courts view the evidence in light most favorable
to plaintiff and determine, as a matter of law, whether the
defendant’s conduct violated a clearly established right.
 But, Appellate Court does not have jurisdiction to hear
appeal when central facts are disputed. Tolan v. Cotton,
134 S. Ct. 1861 (2014)

Qualified Immunity


Role of video evidence in resolving qualified immunity
defenses




“When opposing parties tell two different stories, one of
which is blatantly contradicted by the record, so that no
reasonable jury could believe it, a court should not adopt
that version of the facts for purposes of ruling on a
motion for summary judgment.” Scott v. Harris, 550 U.S.
372 (2007)

Rule applies to other evidence, i.e., medical records.
Burton v. Downey, 805 F.3d 776 (7th Cir. 2015)

Use of Deadly Force and Vehicular
Pursuits
Plumhoff v. Rickard , 134 S. Ct. 2012 (2014)
Supreme Court reverses denial of qualified immunity,
holding that the police did not violate Fourth
Amendment by using deadly force to terminate
a dangerous high speed car chase.
No case at the time of the shooting (2004)
clearly established that it was unconstitutional
to use lethal force to end high-speed car chase.
Mullenix v. Luna, 136 S. Ct. 305 (2015)
Supreme Court reverses denial of qualified immunity. The Court has never found the
use of deadly force in connection with a dangerous car chase violates the Fourth
Amendment let alone the basis for denying qualified immunity.

Use of Force and the Mentally Ill
City & County of San Francisco v. Sheehan, 135 S. Ct. 1765 (2015)

Supreme Court reverses denial of qualified immunity. Law was not clearly
established that officers’ failure to accommodate plaintiff’s mental illness
prior to use of deadly force violated the Fourth Amendment.
Williams v. Indiana State Police Dep’t, 797 F.3d 468
(7th Cir. 2015)

Fact question as to whether barricaded suicidal suspect was raising knife and
advancing towards officers when he was shot precluded qualified immunity.
Weinmann v. McClone, 787 F.3d 444 (7th Cir. 2015)

Kicking down a door and immediately shooting a suicidal person who had a
shotgun across his lap but was not resisting arrest or threatening anyone was
so plainly excessive that no analogous case was needed to evaluate qualified
immunity defense.

USE OF FORCE - TASERS

Tasers






Taser International estimates that its products has saved
164,973 lives. https://www.taser.com
Amnesty International calls for tighter limits on Taser use, citing
more than 500 deaths of persons since 2001.
http://www.amnestyusa.org
The U.S. Department of Justice concludes that there is no
conclusive medical evidence that indicates a high risk of serious
injury or death in healthy, normal, non-stressed, non-intoxicated
persons. U.S. Dept. Justice, National Institute of Justice Special
Study of Deaths Following Following Electro Muscular Disruption
(May 2011). https://www.ncjrs.gov/pdffiles1/nij/233432.pdf

Tasers
Taser Use Upheld:
 Clarett v. Roberts, 657 F.3d 664 (7th Cir. 2011) (use of Taser 3
times in crowded space on woman who was physically resisting
and refusing to obey commands)
th
 Forrest v. Prine, 620 F.3d 739 (7 Cir. 2010) (use of Taser on
aggressive, disruptive man who posed immediate physical
threat to officers)
 Estate of Williams v. Indiana State Police Dep’t, 797 F.3d 468
(7th Cir. 2015) (use of Taser to subdue suicidal person
brandishing a knife)

Tasers
Taser Use Rejected:
 Kingsley v. Hendrickson, 801 F.3d 828 (7th Cir. 2015) (use of
Taser on non-resisting pretrial detainee, lying prone and
handcuffed behind his back)
th
 Lewis v. Downey, 581 F.3d 467 (7 Cir. 2009) (use of Taser on
inmate who simply laid on bed and would not comply with
order to get up)
 Abbott v. Sangamon County, 705 F.3d 706 (7th Cir. 2013) (use
of Taser on woman who was passively resisting police orders)
th
 Cyrus v. Town of Mukwonago, 624 F.3d 856 (7 Cir. 2010)
(close temporal proximity of multiple Taser applications to
arrestee’s death presented fact question on issue of causation)

Jail Liability Standards
Kingsley v. Hendrickson, 135 S. Ct. 2466 (2015)
 Plaintiff sued corrections for excessive use of
force. Jury instructed that officers must have
acted recklessly in using force. Plaintiff lost at
trial.
 Supreme Court reversed:
 An

objective standard is proper in assessing use of
force in jails; courts should not consider the officers’
subjective state of mind as to propriety of the force
used.

STRIP SEARCHES

Jail Strip Searches


Florence v. Cnty. Burlington, 132 S. Ct. 1510 (2012)
 Supreme Court held that the blanket visual strip search policy
was constitutional given the broad deference accorded jail
officials to operate safe and secure detention facilities
 But, Court left open questions as to:

whether it is reasonable to strip search when a detainee is held
without assignment to general population or substantial contact
with other inmates, and
 whether the manner of the strip search (i.e., intentional humiliation
and other abusive practices, or physical strip searches) is
reasonable.




Fonder v. Sheriff of Kankakee County, Case No. 12-2115 (C.D.
Ill. 2015) (upholding policy of strip searching all detainees
moved into general population regardless of warrant status or
offense).

Malicious Prosecutions




Albright v. Oliver, 510 U.S. 266 (1994)
 Prosecution without probable cause is not actionable as a
substantive right under Section 1983 and the 14th
Amendment Due Process Clause. Fourth Amendment governs
deprivations of liberty without probable cause.
Wallace v. Kato, 549 U.S. 384 (2007)
 Fourth Amendment false arrest claim accrues upon arrest
and ends when plaintiff undergoes legal process, such as an
arraignment. After legal process, any damage a plaintiff
suffers is actionable as a malicious prosecution claim.

Malicious Prosecutions
Supreme left open possibility that person who is prosecuted without
probable cause, and suffers pretrial deprivation of liberty, can state a
claim under the Fourth Amendment, under a “continuing seizure” theory.


But, see, Newsome v. McCabe, 256 F.3d 747 (7th Cir. 2010)
 Fourth Amendment does not support “continuing seizure” claims.
Plaintiff’s remedy for a “malicious prosecution” is under State law.
 Exception: If police conceal exculpatory evidence and plaintiff’s
“fair trial” rights are violated under Brady v. Maryland and the
14th Amendment due process clause, then claim is actionable
under Section 1983.
 Fields v. Wharrie, 740 F.3d 1107 (7th Cir. 2014).

Malicious Prosecutions
Manuel v. City of Joliet, 590 Fed. App’x 641 (7th Cir. 2015) (writ of certiorari
granted)
 Police allegedly lied in reports and before grand jury that pills found on
plaintiff during an arrest were ecstasy. After arraignment, prosecutor
dismissed charges based on State crime lab report stating drugs were
not ecstasy. Plaintiff released from jail 26 days after arraignment and
7 weeks after arrest.
 Plaintiff’s Fourth Amendment, malicious prosecution Section 1983 suit
dismissed based on statute of limitations.
 Seventh Circuit affirmed, holding that malicious prosecutions are not
recognized under the Fourth Amendment.
 All other federal appellate circuits recognize claim.
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